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THIS AGREEMENT, dated as of uonwé/f /773 by and between
1

Pullman Standard, a Division of Pul n Incorporated, a corporation
organized under the laws of the State of Delaware (hereinafter called the
"Builder'"), and Toledo, Peoria & Western Railroad Company, a corporation
organized under the laws of the State of Delaware with an office in the City
of East Peoria, State of Illinois, (hereinafter called the ''"Railroad').

~

WITNESSETH

In consideration of the mutual promises, covenants and agreements
hereinafter set forth, the parties hereto do hereby agree as follows:

1. CONSTRUCTION AND SALE. The Builder will construct, sell
and deliver to the Railroad and the Railroad will purchase from the
Builder and accept delivery of, and pay for as hereinafter provided,
the following units of new railroad equipment (hereinafter collectively
called the "cars' and separately called a "car''):

Thirty (30) 100 Ton Triple Center Discharge covered hopper cars of
4, 750 cubic feet capacity bearing the Railroad numbers 18, 151 to 18, 180
inclusive built in accordance with the specifications referred to in Builder's
bidding specifications #3110 and revisions thereof dated June 19, 1973, '
Bidding specification and revisions referred to are incorporated in this
agreement by reference,

2. DELIVERY. The Builder will deliver the various cars to the
Railroad at such point or points within the United States of America
as shall be specified by the Railroad, freight charges, if any, prepaid.
The Builder's obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder's reasonable control,
including, but not limited to, acts of God, acts of government such
" as embargoes, priorities and allocations, wa?¥ or war conditions, riot
or civil commotion, sabotage, strikes, differences with workmen,
accidents, fire,flood, explosion, damage to plant, equipmeht or
facilities, or delays in receiving necessary materials.

During construction, the cars shall be subject to inspection and
approval by inspectors and other authorized representatives of the
Railroad and the Builder shall grant to such authorized inspectors or
representatives reasonable access to its plant. The Builder agrees
to inspect the materials entering into the construction of the cars.



From time to time, upon completion of each car or of a number of
cars by the Builder, such car or cars shall be presented to an
inspector or other authorized representative of the Railroad for
inspection at the place designated for delivery of such cars and if
each car conforms to the specifications, such inspector or represent-
ative shall execute and deliver to the Builder, in such number of
counterparts or copies as may reasonable be requested, a
certificate of acceptance (hereinafter called the Certificate of
Acceptance) stating that such car or cars have been inspected
and accepted by him on behalf of the Railroad, have been completed
in accordance with the specifications and are marked in accordance
with Article 6 hereof.

On delivery of each car hereunder at the p01nt specified by the
Railroad, the Railroad will assume with respect thereto the
responsibility and risk of loss.

3. PURCHASE PRICE AND PAYMENT. The base price of the
cars shall be Eighteen Thousand Three Hundred Fifty Dollars
($18, 350. 00) each, being a total base price for all of the cars of
Five Hundred Fifty Thousand Five Hundred Dollars ($550, 500).
The base price or prices, exclusive of freight charges, if any,
from the Builder's plant to the point of delivery, shall be subject
to increase or decrease as may be agreed to by the Builder and the
‘Railroad. The term "Purchase Price' as used herein shall mean
the base price or prices as so increased or decreased.

The Railroad hereby acknowledges itself to be indebted to the
Builder in the amount of and hereby promises to pay in cash to the
Builder at such place as the Builder may de 51gnate, the aforesaid
Purchase Price of the cars as follows:

(2) On the Closing date with respect to each invoice for cars the
amount by which the invoice amount exceeds the number of cars
billed and multiplied by Eighteen Thousand Three Hundred Fifty
Dollars ($18, 350.00).

(b) For each car, Eighteen Thousand Three Hundred Fifty
Dollars (#18, 350, 00) shall be payable in forty (40) consecutive
quarterly installments, each of which installment shall be in the
principal amount of Four Hundred Fifty-Eight . Dollars and Seventy-
Five Cents ($458. 75) together with interest which shall be computed
for each successive quarter at the time of payment of the quarterly
payment and shall be one-half of one percent (1/2%) over the prime
rate as quoted by Continental Illinois National Bank, Chicago, Illinois,
the rate for the first quarter being one-half of one percent (1/2%)
over the prime rate as quoted by Continental Illinois National Bank
from the closing date for such car on the balance of the purchase
price of such car remaining unpaid, the first installment of
principal and interest to be payable on the third calendar month
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immediately following the closing date for the car and subsequent
installments to be payable on the first day of every third month
thereafter.

The Railroad may prepay at any time any sum of the principal
in the following amounts and on the following conditions:

The Railroad may prepay upon. the due date of any installment
of the purchase price hereunder any sum of the principal in an
“amount of Four Hundred Fifty-eight Dollars and Seventy-five
Cents ($458. 75) or any multiple thereof, together with interest
accumulated to the date of payment on such sum so prepaid. All
such principal sums so prepaid shall be applied toward the payment
of installments in inverse order of maturity.

The term '""Closing Date' shall mean such date not more than
ten (10) business days following presentation by the Builder to the
Railroad of the invoice and the Certificate or Certificates of
Acceptance for car or cars invoiced, as shall be fixed by written
notice delivered to the Builder and its Assignee at least five (5)
business days prior to the closing date designated therein. The
term '""business days” as used herein means calendar days, exclud-
ind Saturdays, Sundays and Holidays.

. Interest under this agreement shall be determined on basis of a
360 day year of twelve 30 day months.

The Railroad will pay, to the extent legally emorceable, upon all

amounts remaining unpaid after the same shall have become due and -
- 'payable pursuant to the terms hereof, anything herein’to the contrary
notwithstanding, interest at the rate of two percent (2%) per annum in
excess of the rate in effect at the time said amounts remaining unpaid
shall have become due and payable,

All payments provided for in this agreement W111 be made by the
Railroad in such coin or currency of the United States of America as
at the time of payment is legal tender for the payment of public and
..-private debts.

4, TAXES. Al payrnent-s to be made by the Railroad hereunder
will be free of expense to the Builder for collection or other charges
and will be free of expense to the Builder with respect to the amount
of any local, state or federal taxes (other than income, gross receipts
(except gross receipts in the nature of and in lieu of sales taxes),
excess profits and similar taxes) or licenses hereafter levied or
imposed upon, or measured by, this Agrecement or any sale, use,
payment, shipment, delivery or transfer of title under the terms
hercof, all of which expenses, taxes and licenses the Railroad assumes
and agrees to pay on demand in addition to the indebtedness in respect of



the Purchase Price of the equipment. The Railroad will also pay
promptly all taxes and assessments which may be imposed upon
. the Equipment delivered to it or, for the use or operation thereof
. by the Railroad or upon the earnings arising therefrom or upon .
the Builder solely by reason of its ownership thereof and will keep
at all times each unit of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the Builder
or result in a lien upon any unit of the Equipment; provided, however,
~ that the Railroad shall be under no obligation to pay any taxes,
assessments, licenses, charges, fines or penalties of any kind so
long as it is contesting in good faith and by appropriate legal
proceedings such taxes, assessments, licenses, charges, fines
-or penalties and the nonpayment thereof does not, in the opinion
of the Builder, adversely affect the property or rights of the
Builder hereunder, If any such expenses, taxes, assessments,
licenses, charges, fines or penalties shall have been charged or
levied against the Builder directly and paid by the Builder, the
Railroad shall reimburse the Builder on presentation of invoice
therefor; provided, however, that the Railroad shall not be obligated
to reimburse the Builder for any expenses, taxes, assessments,
licenses, charges, fines or penalties so paid unless the Builder
shall have been legally liable with respect thereto, or unless the
Railroad shall have approved the payment thereof,

5. TITLE TO THE EQUIPMENT. The Builder shall and hereby
does retain the full legal title to and property in the Equipment until
the Railroad shall have made all of the payments hereunder and
shall have kept and performed all its agreements herein contained,
notwithstanding the delivery of the Equipment to and the possession
and use thereof by the Railroad as herein provided. Any and all
additions to the Equipment and any and all replacements of the
Equipment and of parts thereof and additions thereto shall consti-
tute accessions to the Equipment and shall be subject to all the
terms and conditions of this Agreement and 1ncluded in the term
"Equlpment” as used in this Agreement.

-When and only when the Builder shall have been paid the full
indebtedness in respect of the Purchase Price of all the Equipment -
together with interest and all other payments as herein provided,

~and all the Railroad's obligations herein contained shall have been
performed by the Railroad, absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in
the Railroad without further transfer or action on the part of the
Builder except that the Builder, if requested by the Railroad so
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to do, will execute a bill or bills of sale of the Equipment
transferring its title thereto and property therein to the Railroad

. or upon its order free of all liens and encumbrances created hereby
and deliver such bill or bills of sale to the Railroad at its address
specified in Article 23 hereof, and will execute and deliver at the
same place, for recording or for filing in all necessary public
offices, such instrument or instruments in writing as may be

' necessary or appropriate in order then to make clear upon the
public records the title of the Railroad to the Equipment and

will pay to the Railroad any money paid to the Builder pursuant _
to Article 7 hereof and not applied as therein provided. The Rail-
road hereby waives and.releases any and all rights, existing or

- that may be acquired, in or to the payment of any penalty, forfeit
or damages for failure to execute and deliver such bill or bills

:of sale or to file any certificate of payment in compliance with

any law or statute requiring the filing of the same, except for

- failure to execute and deliver such bill or bills of sale or such
instrument or instruments within a reasonable hme after wr1tten

- demand of the Railroad,

6.A MARKING OF EQUIPMENT, The railroad will cause each
. unit of the Equipment delivered to it to be kept numbered with its
indentifying number and will keep and maintain, plainly, distinctly,
permanently and conspicuously lettered on each side of each of
the Cars 2 stencil painted in a contrasting color setting
forth the name of the Builder and/or of the Builder's assignee, as
the case may be, in letters not less than one inch in height followed
by the word "Owner" or other appropriate words designated by the
Builder, with appropriate changes thereof and a2dditions thereto
as from time to time may be required by law in order to protect
the title of the Builder to the Equipment.and its rights under this
Agreement. The Railroad will not place any unit of the Equipment
in operation or exercise any control or dominion over any such unit
~ unless each side of such unit shall have been so marked and will '
replace promptly any such names and word or words which may be
-removed, defaced or destroyed. The Railroad will not change the
numbers of any such units except with the consent of the Builder and
in accordance with a statement of new numbers to be substituted =~
therefor, which statement previously shall have been filed with the
Builder by the Railroad and filed and recorded by the Railroad in

all public places where this Agreement shall have been filed and
recorded. :

Except as above prov1ded the Railroad will not allow the name of
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any person, association or corporation to be placed on the Equipment
as a designation that might be interpreted as a claim of ownership;
. provided, however, that the Railroad may cause the Equipment to be
lettered with the name or initials of the Railroad or with the name
©, orinitials of a subsidiary or affiliated railroad company controll-
ing or controlled by the Railroad or may letter it in some other
appropriate manner for convenience of identification of the 1nterest
of the Railroad therein.

7. INSURANCE, The Railroad will at all times and at its own
expense keep the cars ~insured (with loss payable to Builder
or the Railroad as their interest may-appear) in a company or
companies approved by the Builder against.loss, damage or destruct-
ion thereof due to fire, hghtmng, wreck, derailment, collision,
flood, tornado, cyclone, sabotage, riot or civil commotion in sums

-and by policies in an amount not less than the unpaid balance of the
purchase price owing on the Cars; provided that the policies
for such insurance may provide insurance subject to a customary
deductible, Each policy in respect of such insurance shall provide
for ten days' prior written notice to the Builder of the cancellation
of any of such insurance, and shall provide further that, as to the
interest of the Builder, such insurance shall not be altered or
impaired by any act or omission of anyone other than the Builder.
Any moneys paid under any insurance policy shall be applied to the
then unpaid balance applicable to the Car with respect to
which the moneys are so paid or shall be applied toward the replace-~
ment or repair of such Cars. ~ In the event that the moneys are
to be applied to such replacement or repair they shall be retained
by the Builder uniil replacement or repair of the Car  or

_Cars lost, destroyed or-damaged, but upon proof satlsfact-
ory to the Builder of such replacement or repair and if the Rail~
road is not then in default in any of the obligations hereunder

. -the Builder shall pay over such money to the Railroad. Any moneys
receivable by or payable to the Railroad from any railroad or other
person or corporatlon because of loss or destruction of or damage
toany such Car or Cars  shall be pald over to the’
‘Builder to be held and applied by it as aforesaid. L

In the event the Railroad shall fail to keep the "Cars
insured as above provided, the Builder, without impairment of any
of its rights and remedies by reason of such default, may, but
shall not be required to, obtain appropriate insurance and pay the
premium or premiums therefor and in such event the Railroad shall
and will reimburse the Builder for the amount of the premium so




paid with interest at the rate of 6% per annum thereon from the
date of payment.

8. MAINTENANCE AND REPAIR. The Railroad will at all times
~ maintain the equipment in good order and repair at its own expense.

9. BUILDER'S WARRANTIES. The Builder warrants that the

- equipment will be built in accordance with.the requirements, specifi-
cations and standards set forth in Article 1 hereof and warrants the
equipment will be free from defects in material (except as to
specialties incorporated therein which were specified or supplied
by the Railroad and not manufactured by the Builder), and workman-
ship under normal use and service, the Builder's obligation under
this Article 9 being limited to making good at its factory any part
or parts of any unit of the equipment which shall be returned to the
Builder with transportation charges prepaid, within one year after
the delivery of such unit to the Railroad, and which the Builder's
examination shall disclose to its satisfaction to have been thus
defective. The foregoing warranty of the Builder is expressly

in lieu of all other warranties, express or implied, including any
implied warranty of merchantability or fitness for a particular
purpose, and of all other obligations or liabilities on the part of
the Builder, except for its obligations under Articles 1, 2, 3, and.
15 hereof, and the Builder neither assumes nor authorizes any
person to assume for it any other liability in connection with the
construction and delivery of the Equipment, except as aforesaid.
The Builder reserves the right to make changes in design or add
improvements on equipment at any time without incurring any
obligation to install same on equipment previously purchased.

10, COMPLIANCE WITH LAWS AND RULES., During the term
of this Agreement the Railroad will at all times comply in all respects
with all laws of the jurisdictions in which its operations involving the
Equipment may extend, with the interchange rules of the Association
of American Railroads and with all lawful rules of the Interstate
Commerce Commission and any other legislative, executive,
administrative or judicial body exercising any power or jurisdiction
over the Equipment, to the extent that such laws and rules affect the
operation or use of the Equipment, and in the event that such laws
or rules require the alteration of the Equipment, the Railroad will
conform therewith, at its expense, and will maintain the same in




proper condition for operation under such laws and rules; provided,
however, that the Railroad may, in good faith, contest the yalidity
- or application of any such law or rule in any reasonable manner
which does not, in the opinion of the Builder, adversely ai'fect the
property or rights of the Bullder hereunder.

11, REPORTS AND INSPECTIONS. When requested by the
Builder and not oftener than once each year, commencing with the
year 1974 the Railroad will furnish to the Builder in such number of
' counterparts or copies-.as.may reasonably be requested an accurate
-statement. signed by an authorized officer (a) showing such information
regarding the condition and state of repair of the Equipment as the
Builder may reasonably request and (b) stating that, in the case of
 all Equipment repaired or repainted during the preceding calendar
year (or, in the case of the first such statement, since the date
hereof), the markingsrequired by Article 6 hereof have been
preserved or_replaced. The Builder shall have the right, by its
agents, to inspect the Equipment and the Railroad's records with
.respect thereto once. in every year durlng the term of th1s Agreement

e 12, --POSSE-SSION-AN-D -USE. The Railroad, so long as it shall
not be in default under this Agreement, shall be entitled to the

' possession of the Equipment dnd the use thereof upon the lines of

railroad owned or operated by it either alone or jointly with another
and whether under lease or otherwise, or upon the lines of railroad
owned or operated by any railroad company, controlled by, or under
common control with, the Railroad, or over which the Railroad has
tx_‘acké.ge rights, and the Equipment may be used also upon connect-
ing and other carriers in the usual interchange or movement of traffic,
from and after delivery of the Equipment by the Builder hereunder,
but only upon and subgect to all the terms and conditions of this '

: Ag1 eement. SiLe - :

L 13. PROHIBITIO'\T AGAINST LIENS. The Railroad will pay or
§dtisfy and discharge any and all sums claimed by any party by, through
or under the Railroad or its successors or assigns which, if unpaid,
might become a lien or a charge upon the Equipment, or any unit .
thereof, equal or superior to the title of the Builder thereto, but

shall not be required to pay or discharge any such claim so long as

the validity thereof shall be contested in good faith and by appropriate
legal proceedings in any reasonable manner and the nonpayment there-
of does not, in the opinion of the Builder, adversely affect the property
or rights of the Builder in or to the Equipment or otherwise hereunder,




This covenant will not be deemed breached by reason of liens for
taxes, assessments or governmental charges or levies, in each case
not due and delinquent, or undetermined or inchoate materialmen's,
mechanics!, workmen's, repairmen's or other like liens arising in
the ordinary course of business and, in each case, not delinquent.

14, RAILROAD'S INDEMNITIES, The Railroad agrees to ind‘emnify,
protect and hold harmless the Builder from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever,
regardless of the cause thereof, and expenses in connection there-
with, including counsel fees, arising out of retention by the Builder
of title to the Equipment or out of the-use and operation thereof by
the Railroad during the period when title thereto remains in the
- Builder. This covenant of indemnity shall continue in full force and
effect notwithstanding the full payment of the indebtedness in respect
of the Purchase Price and the conveyance of the Equipment, as provided
in Article 5 hereof, or the termlnatlon of this Agreement in any manner
whatsoever, o

The Railroad will bear the risk of, and shall not be released from
its obligations hereunder in the event of, any damage to or the destruc-
tion or loss of any unit of or all the Equipment; provided, however,
that the Builder shall not be relieved from its warranty covering
'~ material and workmanship hereinbefore in Article 9 set forth.

15, PATENT INDEMNITIES. Exceptin cases of articles and
materials specified by the Railroad and not manufactured by the Builder
and in cases of designs specified by the Railroad and not developed or
purported to be developed by the Builder, the Builder agrees to indemnify,
protect and hold harmless the Railroad from and against any and all
- liability, claims, demands, costs, charges and expenses, 1nc1ud1no
royalty payments and counsel fees, in any manner imposed upon or
accruing against the Railroad or its assigns because of the use in or
about the construction or operation of the Equipment, or any unit
thereof, of any design, article or material infringing or claimed to
infringe on any patent or other right. The Railroad likewise will
“indemnify, protect and hold harmless the Builder from and against
any and all liability, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or accruing against the Builder because of the use in or about
the construction or operation of the Equipment, or any unit thereof,
of any article or material specified by the Railroad and not manufact-
ured by the Builder or of any design specified by the Railroad and
not developed or purported to be developed by the Builder which
infringes or is claimed to infringe on any patent or other right.




The Builder agrees to and hereby does, to the extent legally possible
without impairing any claim, right or cause of action hereinafter -

. referred to, transfer, assign, set over and deliver to the Railroad

every claim, right and cause of action which the Builder has or
hereafter shall have against the seller or sellers of any designs,

"~ articles or materials specified by the Railroad and purchased or
otherwise acquired by the Builder for use in or about the construct-

" .don or operation of the Equipment, or any unit thereof, on the ground

that any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other right, and"
the Builder further agrees to execute and deliver to the Railroad, or
its assigns, all and every such further assurance as may reasonably
be requested by the Railroad, or its assigns, more fully to effectuate
the assignment, transfer and delivery of every such claim, right
and cause of ‘action, The Builder will give notice to the Railroad
of any claim known to the Builder from which liability may be
charged against the Railroad hereunder, and the Railroad will give
notice to the Builder of any claim known to the Railroad from which
liability may be charged against the Builder hereunder, Said
covenants of indemnity shall continue in full force and effect not-
withstanding the full payment of all sums due hereunder, the
satisfaction and discharge of thls Agreement or the termlna.tlon of

" this agreement in any manner.

16. ASSIGNMENTS. The Railroad will ndt sell, assign, transfer
~or otherwise dispose of its rights under this Agreement or, except as
. provided in Article 12 hereof, transfer the right to possession of any
unit of the Equipment without first obtaining the written consent of
the Builder. An assignment or transfer to a railroad company which
shall acquire all or substantially all the lines of railroad of the '
Railroad and which, by execution of an appropriate instrument satis-
factory to the Builder, shall assume and agree to perform each and
all of the obligations and covenants of the Rallroad hereunder, shall
pot be deemed a breach of this covenant, o o

All or any of the rights, benefits and advantages of the Bhlldel
under this Agreement, including the right to receive the payments
- herein provided to be made by the Railroad, may be assigned by the =
Builder and reassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to, or relieve
the Builder from, any of the obligations of the Builder to construct
and deliver the Equipment in accordance herewith or to respond to
its warranties and indemnities contained in Articles 9 and 15 hereof,
or relieve the Railroad of its obligations to the Builder under




.Articles 2 4, 14 and 15 hereof and this Article 16, is 1ntended to
survive an assignment. ’

Upon any such assignment either the assignor or the a531gnee

shall give written notice to the Railroad, together with a counterpart
or copy of such assignment, stating the identity and post office address
of the assignee, and such assignee shall by virture of such assign-
ment acquire all of the Builder's right, title and interest in and to
the Equipment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in such assign~
ment,  From and after the receipt by the Railroad of the notification
of any such assignment, all payments thereafter to be made by the

" Railroad hereunder shall, to the extent so assigned, be made to the
assignee at the address of the ass1gnee spemfled in the aforesaid
notice. .

.The Railroad recognizes that it is the custom of rallroad equipment
manufacturers to assign agreements of this character and understands
that the assignment of this Agreement, or of some or all of the rights
" of the Builder hereunder, is contemplated. The Railroad expressly
represents and agrees, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this Agreement or
of all or any of the rights of the Builder hereunder, and for the -

- purpose of inducing such acquisition, that in the event of such assign-

"~ ment by the Builder as hereinbefore provided the rights of such

assignee to the entire unpaid indebtedness in respect of the Purchase
Price or such part thereof as may be assigned, together with interest
" thereon, as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off, counterclaim
or recoupment whatsoever arising out of any breach of any obligation
of the Builder with respect.to the Equipment or the manufacture,
:castruction, delivery or warranty thereof, or with respect to any
indemnity herein contained, nor subject to any defense, set-off,
counterclairm or recoupment whatsoever ari__sing by’reason' of any
other indebtedness or liability at any time owing to the Railroad by
the Builder. Any and all such obligations, howsoever arising, shall
be and remain enforceable by the Railroad agalnst and only ag'unst
the Builder. .

In the event of any such a551gnn1ent or successive assignments by
the Builder, of title to the Equipment and of the Builder's rights
hereunder with respect thereto, the Railroad will, whenever requested
by such assignee, change the markings on each side of each unit of the
Equipment so as to indicate the title of such as signee to the Equipment,
such markings to bear such words or legend as shall be specified by
such assignee, subject to requirements of the laws of the jurisdictions

o~ o C11-



“in which the Equipment shall be operated by the Railroad. The .
cost of such markings with respect to the first assignee of this Agree-
ment (or to a successor agent in case the first assignee is an agent)
and any assignee or assignees of such first assignee shall be borne by
the Railroad. The cost of such markings in connection with any other
assignment will be borne by such other assignee,

In the event of any such assignment prior to the completion of
delivery of the Equipment, the Railroad will, in connection with each
settlement for a Group of Equipment subsequent to such assignment,
deliver to the assignee, at the time of delivery by the Railroad of
notice fixing the Closing Date with respect to such Group, all docu-

" ments required by the terms of such assignment to be delivered to the

assignee in connection with such settlement, in such number of counter-

" parts or copies as may reasonably be requested except for any opinion

of counsel for the assignee. .
If this Agreement shall have been assigned by the Builder, and the
.assignee shall not make payment to the Builder with respect to units
of the Equipment as provided in the instrument making such assignment,
the Builder will promptly notify the Railroad of such event and if
such payment shall not have been previously paid by the assignee, the
Railroad will, not later than 90 days after the date such payment was
due, pay or cause to be paid to the Builder the aggregate Purchase
-Price of such units, together with interest from the date such payment
was due to the date of payment by the Railroad at the prime rate of
interest of leading Chicago banks in effect on the date such payment
was due,
17, DEFAULTS., In the event that any one or more of the following
events of default shall occur and be continuing, to wit:

(a) The Railroad shall fail to pay in full any indebtedness
in respect of the Purchase Price of the Equipment or any othex
‘sum payable by the Railroad ds herein provided w1th1n ten days

- after payment thereof shall be due hereunder; or

(b) . The Railroad shall, for more than 30 days after the
Builder shall have demanded in writing performance thereof,
fail or refuse to comply with any covenant, agreement, term
 or provision of this Agreement on its part to be kept or performed
=i of to make provision satisfactory to the Builder for such
compliance; or

(c) A petition for reorganization under Section 77 of the
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Bankruptcy Act, as now constituted or as said Section 77 may be
hereafter amended, shall be filed by or against the Railroad and,
unless such petition shall within 30 days from the filing thereof
‘be dismissed, nullified, stayed or otherwise rendered ineffective
" {but then only so long as such stay shall continue in force or '
such ineffectiveness shall continue), all the obligations of the
" Railroad under this Agreement shall not have been duly assumed in
‘writing, pursuant to a court order or decree, by a ti'ustee or
trustees appointed in such proceedings in such manner that such
obhgatlons shall have the same status as obligations incurred by.
such trustee or trustees, within 30 days after such appointment,
if any, or 60 days after such petition shall have been filed,
whichever shall bg earlier; or

(d) Any proceedings shall be commenced by or against the Rail-
road for any relief which includes, or might result in, any
modification of the obligations of the Railroad hereunder under any
bankruptcy or insolvency law, or law relating to the relief of
debtors, readjustments of indebtedness, reorganizations, arrange-
ments, compositions, or extensions, and, unless such proceeding
shall within 30 days after the filing or effective date thereof be
dismissed, nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force or such
~ ineffectiveness shall continue), all the obligations of the Railroad
under this Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees or
receiver or receivers appointed for the Railroad or for its
property in connection with any such proceedings in such manner
that such obligations shall have the same status as obligations
incurred by such trustee or trustees or receiver or receivers,
within 30 days after such appointment, if any, or 60 days after
such proceedings shall have been com:menced whichever shall
be ea.rher or

(e) The Railroad shall make or suffer any unauthorized assign-
.ment or transfer of this Agreement or any interest herein or any

- unauthorized transfer of the right to possession of any unit of the

Equlpment

then at any time after the occurrence of such an event of default the
Builder may, upon written notice to the Railroad and upon compliance
with any legal requirements then in force and applicable to such
action by the Builder, declare the entire indebtedness in respect of

the Purchasé Price of the Equipment, together with interest thereon



then accrued and unpaid, immediately due and payable, without further
demand, and thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from the date of such
declaration at the rate of two percent (2%) per annum in excess of the
rate in effect at the time of such declaration, to the extent legally
enforceable, and the Builder shall thereupon be entitled to recover
judgment for the entire unpaid balance of the indebtedness in respect
of the Purchase Price of the Equipment so payable, with interest as
“aforesaid, and to collect such judgment out of any property of the
Railroad wherever situated.

The. Bu11c_cr may it its election waive any such event of defa,ult
and its consequences and rescind and annul any such declaration by
notice to the Railroad in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if
_ no such default had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is expressly
understood and agreed by the Railroad that time is of the essence of
this Agreement and that no such waiver, re scission or annulment shall
extend to or affect any other or subsequent default or 1mp¢1r any
rlght or remedies consequent thereon. :

18, REMEDIES. If the Railroad shall make default as hereinbefore
provided, then at any time after the entire indebtedness in respect of
the Purchase Price shall have been declared immediately due and
payable as hereinbefore provided (unless such declaration has been
rescinded and annulled as provided in Article 17 hereof), and during

' . the continuance of such default, the Builder may, upon such further

notice, if any, as may be required for compliance with any mandatory

.~requirements of law then in force and applicable to the action to be

taken by the Buildcr, take or cause to be taken by its agent or agents

" immediate possession of the Equipment, or any unit thereof, without
liability fo re turn to the Railroad any sums theretofore paid and free
from all claims whatsoever, except as hereinafter in this Article 18
. expressly provided, and may remove the same from possession and B
use of the Railroad and for such purpose may enter upon the Railroad's
premises where the Equipment may be located and may use and employ
in connection with such removal any supplies, services and aids and
any available trackage and other facilities or means of the Railroad,’
with or without proccss of law, . .

In case the Builder shall rightfully demand possession of the
}‘qulpmcnt in pursuance of this Agreement and shall reasonably desig-
‘nate a point or points upon the lines of the Railroad for the delivery-
of the Equipment to the Builder, the Railroad shall, at its own
expense, forthwith and in thé usual manner, cause the Equipment to be



moved to such point or points on its lines as shall be de signated by
the Builder and shall there deliver the Equipment or cause it to
be delivered to the Builder; and, at the option of the Builder the
Builder may keep the Equipment on any of the lines of railroad .
~ or premises of the Railroad until the Builder shall have leased,

sold or otherwise disposed of the same, and for such purpose

the Railroad agrees to furnish, without charge for rent or storage,
the necessary facilities at any point or points selected by the

Builder reasonably convenient to the Railroad. This agreement to
deliver the Equipment and to furnish facilities for its storage as
hereinbefore provided is of the essence of the agreement between the
parties, and, upon application to any court of equity having 3ur1sd1ct10n
-in the premises, the Builder shall be entitled to a decree against

the Railroad requiring specific performance hereof. The Railroad
' hereby expressly waives any and all claims against the Builder and
its agent or agents for damages of whatever nature in connection
with any retaking of any unit of the Equ pment in any reasonable
manner.
If the Railroad shall make default as hereinbefore prov1ded then

.at any time thereafter during the continuance of such default and
after the entire indebtedness in respect of the Purchase Price shall
have been declared immediately due and payable as hereinbefore
provided, (unless such declaration has been rescinded and annulled
as provided in Article 17 hereof) the Builder (after retaking possess-
ion of the Equipment as hereinbefore in this Article 18 provided) may
at its election retain the Equipment as its own and make such
disposition thereof as the Builder shall deem fit (including, if the
Builder so elects, the leasing of the Equipment on such terms as it
 shall deem fit), and in such event all the Railroad's rights in the
Equipment will thereupon terminate and all payments made by the
Railroad may be retained by the Builder as compensation for th: .
use of the Equipment by the Railroad; provided, however, that,
the Railroad, within 20 days of receipt of notice of the Builder':
election to retain the Equipment for its own use, as hereinafter
prov1ded shall pay or cause to be paid to the Builder the total
unpaid balance of the indebtedness in respect of the Purchase Price
of all the Equipment, together with interest thereon accrued and
unpaid and all other payments due under this Agreement, then in
such event absolute right to the possession of, title to and property
in the Equipment shall pass to and vest in the Railroad; or the
Builder, with or without retaking possession thereof, may at its
election sell the Equipment, or any unit thereof, free from any and
all claims of the Railroad, or of any other party claiming by, through
or under the Railroad, atlaw or in equity, at public or private sale
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and with or without advertisement as the Builder may determine; and
the proceeds of such sale, less the attorneys' fees and any other
expenses incurred by the Builder in taking possession of, removing,
- storing and selling the Equipmeﬁt, shall be credited on the amount
due to the Builder under the provisions of this Agreement. Written
notice of the Builder's election to retain the Equipment for its own
use may be given to the Railroad by telegram or registered mail
addressed to the Railroad as provided in Article 23 hereof, at any
time during a period of 30 days after the entire indebtedness in
respect of Purchase Price shall have been declared immediately
due and payable as hereinbefore provided; and if no such notice
shall have been given, the Builder shall be deemed to have elected

" to sell the Equlpment in accordance with the provisions of thls
- Article 18, ' '
~ - Any sale hereunder may be held or conducted at such place or
places and at such time or times as the Builder may specify, in one
lot and as an entirety or in separate lots and without the necessity of
'gathering at the place of sale the property to be sold, and in general
in such manner as the Builder may determine, provided that the
Railroad shall be given written notice of such sale not less than 10
‘days prior thereto, by telegram or registered rnail addressed to the
Railroad as provided in Article 23 hereof. If such sale shall be a
private sale, it shall be subject to the right of the Railroad to
purchase or provide a purchaser within 10 days after notice of the
proposed sale price, at the same price offered by the intending
-purchaser or a better price.” The Builder may itself bid for and
become the purchaser of the Equipment, or any unit thereof, so
offered for sale without accountability to the Railroad (except to the
. extent of surplus money received as hereinafter provided in this

‘Article 18), andin payment of the purchase price therefor the Builder
shall be entitled to have credited on account thereof all sums due to »
the Builder from the Railroad hereunder.

Each and every power and remedy hereby specifically given to the
Builder shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity,
and each and every power and remedy may be exercised from time to
time and simultaneously and as often and in such order as may be B
deemed expedient by the Builder, All such powers and remedies shall
be cumlmulative and the exercise of one shall not be deemed a waiver of
the right to exercise any other or others. No delay or omission of the
Builder in the exercise of any such power or remedy and no renewal or
extension of any payments due hereunder shall impair any such power or
remedy or shall be construed to be a waiver of any default or an
acquiescence therein,
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If, after applying all sums of money realized by the Builder under .
the remedies herein provided, there shall remain any amount due to it
under the provisions of this Agreement, the Railroad shall pay the
amount of such deficiency to the Builder upon demand, and, if the
Railroad shall fail to pay such deficiency, the Builder may bring suit
‘therefor and shall be entitled to recover judgment therefor against
the Railroad. If, after applying as aforesaid all sums realized by
the Bullder, there shall remain a surplus in the possession of the
Builder, such surplus shall be paid to the Railroad.

‘The Railroad will pay all reasonable expenses, including attorneys'
fees, incurred by the Builder in enforcing its remedies under the
terms of this Agreement, In the event that the Builder shall bring any
suit to enforce any of its rights hereunder and shall be entitled to
judgment, then in such suit the Builder may recover reasonable expenses
including attorneys' fees, and the amount thereof shall be included in
such judgment, _ '

In the event of assignments of interests hereunder to more than one
assignee, each such assignee shall be entitled to exercise all rights
of the Builder hereunder in respect of the Equipment assigned to such
assignee, irrespective of any action or failure to act on the part of
- any other assignee,

The foregoing prowsmns of this Article 18 are sub_]ect in all
- respects to all mandatory requlrements of law at the time in force and
apphcable thereto, ‘

19. APPLICABLE STATE LAWS, Any provision of this Agreement
prohibited by any applicable law of any state, or which by any applicable
‘law of any state would convert this Agreement into any instrument
other than an agreement of conditional sale, shall as to such state be
ineffective, without modifying the remaining provisions of this Agree-
ment, Where, however, the conflicting provisions of any applicable
state law may be waived, they are hereby waived by the Railroad to
the full extent permitted by law, to the end that this Agreement shall
‘be deemed to be a conditional sale agreement and enforced as such.

Except as otherwise provided in this Agreement, the Railroad, to
the full extent permitted by law, bereby waives all statutory or other
legal requirements for any notice of any kind, notice of intenticn to -
take possession of or to sell the Equipment, or any unit thereof, and
‘any other requirements as to the time, place and terms of sale thereof,
any other requirements with respect to the enforcement of the Bwlder s
rights hereunder and any and all rlghts of redemptlon

20, EXTENSION NOT A WAIVER. No delay or omission in the
exercise of any power or remedy herein provided or otherwise available

.
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to the Builder shall impair or affect the Builder's right thereafter
to exercise the same. Any extension of time for payment hereunder

. or other indulgence duly granted to the Railroad shall not otherwise

alter or affect the Builder's rights or the obligations of the Railroad
hereunder. The Builder's acceptance of any payment after it shall have
become due hereunder shall not be deemed to alter or affect the obliga-
tions of the Railroad or the Builder's rights hereunder with respect

to any subsequent payments or default therein,

21. RECORDING. The Railroad will cause this Agreement and -
_any assignments hereof or of any interest herein, and any amendments
"~ or supplements hereto or thereto to be filed and recorded with the Inter=-
state Commerce Commission in accordance with Section 20c of the Inter-
state Commerce Act; and the Railroad will from time to time do and
perform any:other act and will execute, acknowledge, deliver, file and
record any and all further instruments required by law or reasonably
requested by the Builder for the purpose of proper protection, to the
satisfaction of counsel for the Builder, of its title to the Equipment
and its rights under this Agreement or for the purpose of carrying out
the intention of this Agreement; and the Railroad will promptly furmsh
to the Builder certificates or other evidences of such filing and
.recording, and an opinion or opinions of counsel for the Railroad with
- respect thereto, satisfactory to the Builder. '

22, PAYMENT OF EXPENSES, The Railroad will pay all reasonable
costs, charges, and expenses, except the counsel fees of the Builder,
‘but including the fees and expenses of counsel for the first assignee of
‘this Agreemeént and of counsel for any other parties acquiring interests
in the first assignment by the Builder of this Agreement and including
stamp and other taxes, if any, incident to the printing or other

duplicating, execution, acknowledgment, delivery, filing or recording
" of this Agreement, of such first assignment, of any instrument
supplemental to or amendatory of this Agreement or such first assign-
ment and of any certificate of the payment in full of the indebtedness
in respect of the Purchase Price of the Equipment due hereunder. In

addition, the Railroad will pay all reasonable costs, charges and
~ expenses, including fees and expenses of counsel and including stamp
and other taxes, if any, of the first assignee of this Agreement
(including the fees and expenses of any agent, if the first assignee is
an agent, and of any successor agent or agents) and of any party or
parties acquiring interests in such first assignment incurred in
connection with such first assignment and payments to the Builder by

such first assignee, and in connection with the transfer by any party
or parties of interests acquired by such first assignment,

)



23. NOTICE. Any noticchereunderto the party designated below
shall be deccmed to be properly served if delivered or mailed to it at
its clucf p]acc of bu51ncss at the following specificd addresses:

| (a) to the Railx owd, at 2000 East Wa.slnncton Street East Peorla,
. Illinois 61611

(6} to the Bailder, at 200 South Michigan Ave., Ghicago, Il 60604

(c) to'any assignce of the Builder or of the Railroad, at such
address as may have been furnished in writing to the Rallroad or the
Builder, as the: case may bc, by such asUlgnce,

‘or at such other address as may have been furnished in writing by such
party to the other parties to this Agreement. The Railroad represents
_and warrants that its chief place of business is in Illinois,

24, ARTICLE HEADINGS. All article heé;dinas are inserted for
convenience only and shall not affect any constr uction or 1nterpretaulon
of this Agreement,

25. EFFECT AND MODIFICATION OF AGREEMENT., This Agreement
"~ exclusively and completely states the rights of the Builder and the Railroad
with respect to the Equipment and supersedes all other agreements, oral
or written, with respect to the Equipment. No variation or modification

of this Agreement and no waiver of any of its provisions or conditions

shall be valid unless in writing and signed by duly auth01 ized offlcers

of the Builder and the Railroad. -

26, LAW GOVERNING. The terms of this Agreecment and all rights and
obligations hereunder shall be governed by the laws of the State of Illinois;
provided, however, that the parties shall be entitled to all rights conferred
. by Section 20c of the Interstate Commerce Act and such additional rights
arising out of the filing, recordation or depositing hereof and of any
assignment hercof as shall be conferred by the lawsof the several juri-
sdications in which this Agreement or any assignment hereof shall be filed,
recorded or deposited, : ’ ’

27. DEFINITIONS. The term "Builder', whenever used in this
Agreement, means, before any assignment of any of its rights here-
under, Pullman Standard, a Division of Pullman Incorporated, and
any successor or successors for the time being to its manufacturing
properties and business, and after any such assignment, both any
assignee or assignees for the time being of such particular assigned
rights as regards such rights, and also any assignor as regards any
rights hercunder that are retained and excluded from any assignment.
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28. EXECUTION. This Agreement may be simultaneously executed
in any number of counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together shall constitute but
one and the same contract, which shall be sufficiently evidenced by any
such original counterpart., Although this Agreement is dated for
convenience as of /ﬁ‘ 973 , the actual date or dates of
execution hereof by flie partles hereto is or are, respectively, the date
or dates stated in the .acknowledgments hereto annexed.

IN WITNESS WHEREOF, the parties hereto, each pursuant to due
corporate authority, have caused this instrument to be signed in their
respective corporate names by duly authorized officers and their
respective corporate seals to be hereunto affixed and duly attested, all
as of the date first above written.

PULLMAN-STANDARD
A DIVISION OF PULLMAN INCORPORATE]

////Zé/;zg/

VIGE PRE

(Corporate Seal)

Attest:

Lol @W

Assistant Sscretary

TOLEDO, PEORIA & WESTERN RAILROAI

GOMPANY
-

B e P
) President

s

By

(Corporate Seal)

{/Secretary

Attest:
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STATE OF ILLINOIS

COUNTY OF COOK SS:
rH
On this /b = day of (9 73, before me personally
appeared : , to me personally known,
who, being by me duly ¢§worn, ¥ays that he is VIGE PRE. T v of

Pullman Standard, a Division of Pullman Incorporated, that one of the
seals affixed to the foregoing instrument is the corporate seal of said.
corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknow-
iedged that the execution of the foregoing instrument was the free act
and deed of said corporation.

(Notarial Seal) %Mm—ld
J Notary Public

My Commission Expires )7/14»7 (-(F 7\[/
/

STATE OF ILLINOIS
COUNTY OF TAZEWELL SS:

On this _,« £ dayof Ao p..ost s773 , before me personally
appeared C. X rr—. < "~ ,  to me personally known,
who, being by me duly sworn, says that he is e e o k. of

Toledo, Peoria & Western Railroad Company, that one of the seals
affixed to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknow-
ledged that the execution of the foregoing instrument was the free act
and deed of said corporation.

(Notarial Seal) 7 S G

2

Notary blic

My Comimission Expires /-27-77
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AGREEMENT AND ASSIGNMENT dated as of /% /S /972

between Pullman Standard, a Division of Pullman Ingbrporated, a
Corporation organized under 2e laws of ie gtat% of ielzvaré},herein-
after called the Builder) and feobes—
a national banking association duly organized and existing Gnder the
laws of the United States of America, with chief place of business at

(6es J(hereinafter called the Bank).

/

WHEREAS, the Builder and Toledo, Peoria & Western Railroad
Company, a Delaware corporation (hereinafter called the Railroad),
have entered into a Conditional Sale Agreement dated as of
(hereinafter called the Conditional Sale Agreement), covering the
construction, sale and delivery, on the conditions herein set forth,
by the Builder and the purchase by the Railroad of the railroad equip-
ment described in the Conditional Sale Agreement (hereinafter called
the Equipment): '

NOW, THEREFORE, this Agreement and Assignment (hereinafter
called this Assignment) Witnesseth that, in consideration of the sum
of One Dollar and other good and valuable consideration paid by the
Assignee to the Builder, the receipt of which is hereby acknowledged,
as well as of the mutual covenants herein contained:

1. The Builder hereby assigns transfers and sets over unto the
Assignee, its successors and assigns:

(a) all the right, title and interest of the Builder in and
to each unit of the Equipment when and as severally delivered
and accepted and upon payment by the Assignee to the Builder
of the amounts required to be paid under Section 6 hereof with
respect to such unit; and

‘ (b) all of the Builder's rights, titles interests, powers,
privileges and remedies in and to or under the Conditional Sale
Agreement (except the right to construct and deliver the Equipment
and the right to receive the payments specified in subparagraph

(a) of the second paragraph of Article 3 thereof and in the last
paragraph of Article 16 thereof and reimbursement for taxes paid
or incurred by the Builder as provided in Article 4 thereof), and
in and to any and all amounts which may be or become due or
owing by the Railroad to the Builder under the Conditional Sale
Agreement on account of the Railroad's indebtedness in respect

of the Purchase Price (as defined in the Conditional Sale Agreement)
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of the Equipment and interest thereon, and in and to any other sums

becomlng due from the Railroad under the Conditional Sale Agrecmcnt

other than thosc hereinabove. excluded; ;
wﬂhout any 1ecoursc, however, against the Builder for or on account
of the failure of the Railroad to make any of the payments provided for -
in, or othc_r\yqlse to comply with, any of the provisions of the Conditional
Sale Agreement; provided, however, that this Assignment shall not . '
-subject the Assignee to, or'transfer, or pass, or in any way affect or
modify, the obligation of the Builder to construct and deliver the Equip-
ment in accordance with the Conditional Sale Agreement or with respect
to its obligations contained in Articles 9 and 15 of the Conditional Sale
Agreement, or relieve the Railroad from its obligations to the Builder
under Articles 2, 4, 14 and 15 of the Conditional Sale Agreement, it
being understood and agreed that notwithstanding this Assignment, or
-any subsequent assignment pursuant to the provisions of Article 16 of
the Conditional Sale Agreement, all obligations of the Builder to the
Railroad with respect to the Equipment shall be and remain enforceable
. by the Railroad, its successors and assigns, against and only against
the Builder. In furtherance of the foregoing assignment and transfer,
the Builder hereby authorizes and empowers the Assignee, in the 4
~Assignee's own name or in the name of the Assignee's nominee, or in
the narne of and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and enforce any
and all sums to which the Assignee is or may become entitled undexr
this Assignment and compliance by the Railroad with the terms and
agreements on its part to be performed under the Conditional Sale
Agreement, but at the expense and liability and for the sole benefit of
the Ass:gnee.

2. The Builder covenants and agrees that it will construct the Equip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion (but only after the filing of the
Conditional Sale Agreement and this Assignment with the Interstate
Commerce Commission in accordance with Section 2Cc of the Interstate
Commerce Act) to the Railroad in accordance with the provisions of
the Conditional Sale Agreement; and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of the covenants
and conditions of the Conditional Sale Agreement set forth to be performed
and complied with by the Builder, The Builder further covenants and
agrees that it will warrant to.the Assignee and the Railroad that at the
time of delivery of each unit of the Equipment under the Conditional
Sale Agreement it had legal title to such unit and good and lawful right
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to sell such unit and the title to such unit was free of all claims, liens
and encumbrances of any nature except only the rights of the Railroad
under the Conditional Sale Agreement; and the Builder further covenants
and agrees that it will defend the title to such unit against the demands

of all persons whomsoever based on claims originating prior to the
delivery of such unit by the Builder to the Railroad; all subject, however,
to the provisions of the Conditional Sale Agreement and the rights of the
‘Railroad thereunder. :

3. The Builder covenants and agrees with the Assignee that in any
suit, proceeding or action brought by the Asulgnee under the Conditional
Sale Agreement for any installment of, or interest on, indebtedness
in respect of the Purchase Price of the Equipment or to enforce any
provision of the Conditional Sale Agreement, the Builder will indem-
nify, protect and hold harmless the Assignee from and against all
expense, loss or damage suffered by reason of any defense, set-off,
tounterclaim or recoupment whatsoever of the Railroad arising out of
a breach by the Builder of any obligation with respect to the Equipment
or the Builder, construction, delivery or 'warranty thereof, or under

.Articles 9 and 15 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatsoever arising
by reason of any other indebtedness or liability at any time owing to
the Railroad by the Builder., Any and all such obligations shall be

- and remanenforceable by the Railroad against and only against the
Builder and shall not be enforceable against the Assignee or any party
or parties in whom title to the Equipment or any unit'thereof or the
rights of the Builder under the Conditional Sale Agreement shall vest
by reason of this assignment or of successive assignments or transfers,
The Builder will indemnify, protect and hold harmless the Assignee
from and against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and counsel fees, in
any manner imposed upon or accruing against the Assignee or its

_ assigns because of the use in or about the construction or operation of
the Equipment, or any unit thereof, or any design, article or material
which infringes or is claimed to infringe on any patent or other right,
except for any articles or materials specified by the Railroad and not
manufactured by the Builder and for any design specified by the Rail-
road and not developed or purported to be developed by the Builder.
The Builder agrees that any amounts payable to it by the Railroad with
respect to the Equipment, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the Assignee, shall
not be secured by the lien or charge on the Equipment or any unit thereof.



The Assignee will give notice to the Builder of any suit, proceed-
ing or action by the Assignee herein described, and shall promptly
move or take other appropriate action, on the basis of Article 16 of
the Conditional Sale Agreement, to strike any defense, set-off, count-
erclaim or recoupment asserted by the Railroad therein, and if the
court or other body having jurisdiction in such suit, proceeding or
action denies such motion or other action and accepts such defense,
set-offs, counterclaim or recoupment as a triable issue in such suit,
proceeding or action, the Assignee shall promptly notify the Builder
of any such defense, set-off, counterclaim or recoupment asserted
by the Railroad and the Builder shall thereafter be given the right by
the Assignee, at the Builder's expense, to compromise, settle or
defend against such defense, set-off, counterclaim or recoupiment.

4. The Builder will cause the Equipment, to be plainly, distinctly,
permanently and conspicuously lettered on each side of each unit of
said car at the time of delivery of each of the cars to the Railroad, a
stencil painted in a contrasting color containing in letters not less
than one inch in height, the following legend:

Gorverrtecall Jitimall Dot )a/& e, Eomat—

5. Upon request of the Assignee, its successors and assigns, the
Builder will execute any and all instruments which may be necessary
or proper in order to discharge of record the Conditional Sale
Agreement or any other instrument evidencing any interest of the
Builder therein or in the Equipment.

6. The Bank, on the closing date, as defined in the Conditional
Sale Agreement, will pay to the Builder $18, 350. 00 per car
pepresenting as stated in the Conditional Sale Agreement the purchase
price of each car, upon the receipt by the Bank of the following
documents, in form and substance satisfactory to it:

(a) A Bill of Sale from the Builder to the Bank, transferring
to the Bank title to all cars so delivered and warranting said
title to be free, as of the time of delivery to the Railroad, of all
liens and encumbrances except only the rights of the Railroad
under the Conditional Sale Agreement;

(b) A Certificate of Acceptance signed by an authorized repre-
sentative of the Railroad stating that the cars covered by
such Certificate have been inspected and accepted by him on behalf
of the Railroad as conforming in all respects to the Requirements
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and provisions of the Conditional Sale Agreement, and further stat-

ing that there was plainly, distinctly, premanently and conspicuously

lettered on each side of each unit of the Cars at the time of

~ its acceptance, a stencil painted in a contrasting color containing,
‘in letters not less than one inch in height, the following legend:

WWW%%WW -

(c) A duplicate of the Builder's invoice coverlnd each Car
s0 accepted

- {4) An Opinion of Counsel for .the Builder stating (i) that the
Builder is a duly organized and existing corporation in good stand-
ing under the laws of its state of incorporation and has the power
and authority to own its properties and to carry on its business as
now conducted, (ii) that the Conditional Sale Agreement has been
duly authorized, executed and delivered by the Builder and is a
valid instrument, binding upon the Builder and enforceable against
the Builder in accordance with its terms, except as such enforce-
‘ment may be limited by bankruptcy, insolvency or other laws affect-
ing the enforcement of creditors' rights, (iii) that this Agreement
and Assignment has been duly authorized, executed and delivered by

" the Builder and is a valid instrument binding upon the Builder and

enforceable against the Builder in accordance with its terms,

except as such enforcement may be limited by bankruptcy, insolvency
or other laws affecting the enforcement of creditors' rights, and

(iv) that title to the Cars is validly vested in the Assignee,
free of all claims, liens and encumbrances, except only the r:ghts

of the Railroad under the Conditional Sale Agreement

(e) An Opinion of Counsel for the Railroad stating (i) that

" the Railroad is a duly organized and existing corporation in good
standing under the laws of the State of Delaware, {ii) that the

. Railroad has the corporate power and authority to enter into the
Conditional Sale Agreement and to consent to the Agreement and

. ~Assignment thereof and that all corporate action necessary in

connection therewith has been duly taken, (iii) that the Conditional
Sale Agreement and the Consent to the Agreement and Assignment
have been duly executed and delivered by the Railroad, (iv) that

‘the Conditional Sale Agreement and Consent to the Agreement and
Assignment are valid, binding and enforceable in accordance with
their respective terms, and (v) that no consent or approval of any
governmental authority or regulatory body is required to render
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the Conditional Sale Agreement or the Consent to the Agreement and

As 51gnment valid and enforceable,

7. The Assignee may assign all or any of its rights under the
Conditional Sale Agreement, including the right to receive any pay-
ments due or to become due to it from the Railroad thereunder. In
the event of any such assignment any such subsequent or successive assignee
or assignees shall, to the extent of such assignment, enjoy all the rights
and privileges and be subject to all the obligations of the Assignee here-
under.»

8. The Buildex he'reby:: T

(a) represents and warrants to the Assignee, its successors
andassigns, that the Conditional Sale Agreement was duly authorized
by it and lawfully executed and delivered by it for a valid consider-~

‘" ation, that (assuming valid authorization, execution and delivery by
the Railroad) it is a valid and existing agreement binding upon the
Builder and the Railroad in accordance with its terms and that it is
‘now in force without amendment thereto; and

(b) covenants and agrees that it will from time to time and at
all times, at the request of the Assignee or its successors or
-assigns, make, execute and deliver all such further instruments of
assignment, transfer and assurance and do such further acts and
things as may be necessary and appropriate in the premises to give
effect to the provisions hereinabove set forth and more perifectly
to confirm the rights, titles and interests hereby assigned and
transferred to the As51gnee or intended so to be.

9. The terms of thls Assignment and all rights and obhgatmns
'hereunder shall be governed by the laws of the State of Illinois; provided,
however, that the parties shall be entitled to all rights conferred by

- Section 20c of the Interstate Commerce Act, ‘the terms, rights and

- obligations of the parties hercunder may not be changed orally, but

may be changed only by an agreement in writing signed by the party
against whom enforcement of such change is sought. <

10, This Assignment may be 51mu1taneously executed in any number
of counter parts, each of which so executed shall be deemed to be an
original, and such counterparts together shall constitute but one and
the same instrument, which shall be sufficiently evidenced by any such
original counterpart. The Assignee agrees to deliver one of such
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counterparts to the Railroad, which delivery shall constitute due
notice of the assignment hereby made. Although this Assignment
is dated as of 4‘%/% /972 , for convenience, the actual
date or dates of exécution hereof by the parties hereto is or are,

respectively, the date or dates stated in the acknowledgments hereto
annexed.

IN WITNESS WHEREOF, Pullman -Standard, a Division of Pullman
Incorporated, a Delaware corporation, and the Assignee, each
pursuant to due corporate authority, have caused this instrument to
be signed in their respective corporate names by duly authorized
officers and their respective corporate seals to be hereunto affixed
and duly attested, all as of the date first above written.

PULLMAN-STANDARD
A DIVISION OF PULLMAN INCORPORATELD

@%/Zggr<g 7 252V

(Corporate Seal) | \/ VISE PR L\
4

Attest:

Assistant Secretary

By_ 2 L}J%«S‘l«———

(Corporate Seal) U LJA/‘;(*Q \) ™ .

Attest:
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STATE OF ILLINOIS

COUNTY OF COOK SS:
g f ‘ |
On this |/ day Oféo‘—v (773 , before me personally
appeared ‘ , to me personally known,
who, being’ by me duly gworn(/says that he is NISE PRio o of

Pullman-Standard, A Division of Pullman Incorporated, that one of the
seals affixed to the foregoing instrument is the corporate. seal of said
corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknow-
ledged that the execution of the foregoing instrument was the free act -
and deed of said corporation.

(Notarial Seal) | Z@MW

Notary Public

My Commission Expires MJ/// ?7(
. v / M

STATE OF ILLINOIS
COUNTY OF PEORIA SS:

vl /¢ 3 , before me personally
to

On this day.o

appeared ; I A e p ; e personally known,

w / beifg by me duly sworn, says,that he i é(/i W/y/‘ of
it erst. W iy , , that one of the

seals affixed to thé foregoing instru is the corporate seal of said
corporation, that said instrument wgs signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknow-
ledged that the execution of the foregoing instrument was the free act
and deed of said corporation.

(Notarial Seal) : ?///:‘—J Qﬁ%&,ﬁ

d Not?r/{Pﬁ\B‘&e
My Commission Expires /Qa,,w 7 /? 7
- ’

€
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Toledo, Peoria & Western Railroad Company hereby acknowledges
due notice of, and consents to, the a551gnme by the foregoing
Agreement and Assignment as of "% %/775

TOLEDO, PEORIA & WESTERN RAILROAI

. COMPANY
Vi . ;
BY . SIS Jp” i T,

President
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